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JURISDICTIONAL STATEMENT

Respondent adopts Appellant’s jurisdictional statement.



STATEMENT OF FACTS

On December 16, 2001, Officer James Eaton of the Hollister Police Department
was digpatched to aresdence in Hidden Valley trailer court regarding an assault complaint
(LF 19). Officer Eaton’sincident report indicates the complaint was reported at 11:30
p.m. (LF 18), but does not state when he made contact with the complaining witness (LF 12,
18 & 19). Officer Eaton spoke with Wayne Watson, who told him that he had been
assaulted by James Chester Tolliver (LF 19). Officer Eaton’ s report contains a satement,
presumably made by Mr. Watson, which reads, “He aso stated that he was drunk.” (LF 19).
Hollister police officer Preston Schmidt reported that he arrived at the resdence at
approximately 10:53 p.m. and was ingtructed by Officer Eaton to take witness statements,
whereupon Officer Eaton left Watson's resdence to go to Talliver’sresidence (LF 19, 20).

Although Officer Eaton’sincident report does not indicate atime of arriva a
Tolliver' sresdence (LF 18, 19), the Alcohal Influence Report (AIR) seemsto show atime
of initia contact of 11:27 p.m. (LF 12). The AIR dso shows atime of arrest of 11:30 p.m.
(LF 12), which is the same time shown in the incident report for when the assault was
actualy reported (LF 18).

Upon arriva, Tolliver was observed to be standing on his back porch with adrink in
hishand (LF 19). Officer Eaton asked Tolliver what had happened at Hidden Vadley and
Tolliver indicated he did not know what he was talking about (LF 19). Talliver then
attempted to take a drink from his glass, which was then knocked out of his hand by an

officer (LF 19). When again asked about Hidden Vdley, Talliver indicated that he had
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damaged his own vehicle, that he had been home between thirty minutes and an hour and that
he had some drinks after arriving home (LF 19, Tr. 5). Officer Eaton indicates he requested
Tolliver to take some field sobriety tests and that Tolliver refused (LF 19). Tolliver was

then arrested for Driving While Intoxicated and other charges (LF 19). Thetime of arrest

is noted to be 11:30 p.m. a Tolliver' sresidence (LF 12). Officer Schmidt notes that after
he completed hisora interview of the witnesses back at Hidden Valey, he was then advised
by Officer Eaton that Tolliver was dready in custody (LF 21).

Officer Eaton reportsthat after Tolliver's arrest, he transported him to the Branson
Police Department for abreeth test (LF 19). Officer Eaton indicates that upon arriva at
the police station, he read the implied consent warning and Tolliver refused the test (LF
19). The AIR indicates the implied consent was read to Tolliver at 11:30 p.m. (LF 14).

The AIR dso indicates that Officer Eaton attempted to obtain the breasth sample
using a Datamaster (LF 14). Officer Eaton checked all boxes pertaining to the procedure
when obtaining a breath sample using the Datamaster, but no printout was attached to the
report or included in the legd file (LF 14).

At some point, Officer Eaton aso issued two citationsto Talliver for Driving While
Intoxicated and and Leaving the Scene of an Accident, both of which indicate atime of
occurrence for both offenses as 11:30 p.m. (LF 22).

Talliver was given notice that the Director of Revenue intended to revoke his
license for one year for dlegedly failing to submit to achemicd test to determine his

blood acohol content and Talliver then filed a Petition for Review on December 26, 2001



(LF 3,4) On January 31, 2002, a hearing was held (Tr. 2-7). The certified records of the
Director were admitted into evidence over Tolliver’s objection (Tr. 2). No officer or other
witness testified for the Director. Talliver testified that he had not drank acohol until after
arriving back at his home and that he estimated he had been home forty-five minutes to an
hour before the police arrived (Tr. 4, 5). Thetrid court entered judgment in favor of
Tolliver, finding no probable cause for hisarrest (Tr. 7, LF 25). The Director appeded and
the Southern Digtrict reversed and remanded with directions to reingtate Tolliver's license

sugpension. Tolliver sought and was granted transfer by this Court.



POINT RELIED ON

Thetrial court did not err in setting asde the suspension of Respondent’s
driving privilege because the Director did not meet his burden of showing that the
officer had sufficient probable causeto arrest Respondent for driving while
intoxicated at the timethearrest occurred in that there was insufficient evidence
that Respondent was intoxicated at the time he operated his vehicle, dueto the lapse

in time between the accident and contact with the arresting officer.
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ARGUMENT

Thetrial court did not err in setting asde the suspension of Respondent’s
driving privilege because the Director did not meet his burden of showing that the
officer had sufficient probable causeto arrest Respondent for driving while
intoxicated at the timethearrest occurred in that there was insufficient evidence
that Respondent was intoxicated at the time he operated his vehicle, dueto the lapse
in time between the accident and contact with the arresting officer.

Standard of Review

With respect to gppellate review of judgments relating to the revocation of driving
privileges, the trid court will be affirmed unless there is no subgtantial evidence to support
its decigon, its decison is againgt the weight of the evidence or it erroneoudy declares or
gopliesthe law. Hawk v. Director of Revenue, 943 SW.2d 18, 19-20 (Mo. App. S.D.
1997) citing Murphy v. Carron, 536 SW.2d 30, 32 (Mo. banc 1976). This standard
goplies equaly in cases that are submitted “on the records’ and the appellate courts will
defer to the tria court as the finder of fact in determining whether there is subgtantia
evidence to support the judgment and whether the judgment is againgt the weight of the
evidence. Reecev. Director of Revenue, 61 SW.3d 288, 291 (Mo. App. E.D. 2001). In
determining whether the trid court’s decision is based on subgtantia evidence, the
reviewing court must defer to the trid court on factud issues and cannot subgtitute its
judgment for thet of thetrid judge. Hawk at 20. Deference to thetrid judge applies

equaly to his determination of the credibility of witnesses and to his conclusons. Id. The



reviewing court should review the evidence in the light most favorable to the trid court’s
judgment and should deem dl facts to have been found in accordance with the result
reached by thetrid court. Id.
Burden of Proof and Probable Cause
When reviewing a suspension under Section 577.041.4 RSMo for refusing to take a
chemicd test, atrid court shal determine;
Q) Whether or not the person was arrested or stopped;
2 Whether or not the officer had:
@ Reasonable grounds to believe that the person was
driving amotor vehicle while in an intoxicated or drugged
condition; ...
3 Whether or not the person refused to submit to the test.
If the court determines any of these issues not to be in the affirmative, the court
shal order the director to reingtate such person’s driving privilege, which meansthe
director bearsthe burden of proof at the hearing. Hinnah v. Director of Revenue, 77
SW.3d 616, 620 (Mo. banc 2002)(emphasis added). When the trid court does not issue
findings of fact and conclusons of law, "All fact issues upon which no specific finding are
made shdl be consdered as having been found in accordance with the result reached.”
Hinnah a 621, citing rule 73.01(c). Even if the evidence presented at the hearing could
support afinding of probable cause, the trid court is free to draw the conclusion that there

was no probable cause based on the court’ s assessment of witness credibility or upon the



assessment of the evidence of probable cause asto intoxication. Hinnah at 622.

In this case, the tria court found the second requirement of Section 577.041 RSMo
to be lacking, specificaly that there was no probable cause to believe Swanberg was driving
avehicle while intoxicated (emphasis added). Since no witnesses testified on behdf of the
Director, the certified records are the only evidence upon which the Director reliesin
assarting that the decision of thetria court wasin error.

"Probable cause to arrest exists when the arresting officer’ s knowledge of the
particular facts and circumstances is sufficient to warrant a prudent person’'s bdlief thet a
sugpect has committed an offense” Hinnah a 621. Mere suspicion isinsufficient to
establish probable cause, but absolute certainty is not required. State v. Wilcox, 842
S\W.2d 240, 244 (Mo. App. W.D. 1992). Probable cause isafluid concept which turnson
the assessment of probabilities applied to particular facts. 1d. Facts needed for probable
cause are found in the definition of the offense and in case law dedling with the sufficiency
of evidence to convict a person of that offense. 1d at 243.

In order to satisfy the second part of Section 577.041.4, the Director bears the
burden of demondtrating probable cause to believe Tolliver was driving while in an
intoxicated condition (emphasis added). The plain language of the Satute showsthat it is
not smply sufficient for the arresting officer to acquire knowledge of driving, but to dso
acquire knowledge that the driver was intoxicated at the time he was driving.

The Officer Lacked Probable Cause to Arrest

The narrow question presented to this Court is essentialy whether probable cause
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exigsto arrest adriver for driving while intoxicated when he leaves the scene of an
accident and is later found intoxicated at another location, without credible evidence he was
intoxicated at the time of the accident. 1t is undisouted that Tolliver drove the vehicle and
was drinking when found amost two hours later by the officer, but there was no credible
evidence known by the officer at the time of the arrest that would have amounted to
probable cause to believe Tolliver was intoxicated at the time he was driving.

This Court’' sdecison in Hinnah v. Director of Revenue, 77 SW.3d 616,622 (Mo.

banc 2002) states that the relevant question under Section 577.041 RSMo is.

“...whether the officer who requested the test had reasonable grounds to

believe that [Driver] was driving while intoxicated.” (emphasis added).

The Southern Didtrict essentialy would not require that the officer acquire or
attempt to acquire any knowledge, after a driver leaves the scene of an accident, of when the
acohol was consumed, citing the Eastern Didtrict’s decison in Howard v. McNeill, 716
SWw.2d 912, 914-15 (Mo. App. E.D. 1986). Instead, the court would place the burden on
the driver to show there was not probable cause to believe his intoxication occurred at the
time he was driving, in other words, that he was not driving while intoxicated. As
previoudy sated, thisis directly contrary to the wording of Section 577.041 RSMo., which
dtates that the burden is on the Director to establish probable cause to believe the driver

drove while intoxicated.
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The Western Didtrict’ sdecison in Domsch v. Director of Revenue, 767 S.W.2d
121 (Mo. App. W.D. 1989) directly contradicts the Southern Didtrict’ s holding in the case
a bar and the Eagtern Didtrict’ s holding in Howard. In Domsch, the driver had an accident
with another party and then left the scene. An hour and forty minutes later, the driver was
found by the officer in arestaurant eating amed and he gppeared to beintoxicated. The
Court upheld the trid court’s determination that no probable cauise existed for the arrest of

the driver.

“The Director must prove that Officer Harris had probable cause to believe
that respondent was operating his vehicle while under the influence a the

time of the traffic accident.” 1d. at 123.

The Court goes on to state:

“Simply put, a the time of respondent’ s arrest, Officer Harris could not have
known of respondent’ s condition at the time of the accident.” Id. at 123,
124. “The fact remains that there was no evidence that the respondent was
intoxicated at the accident scene some one hour and forty minutes earlier.”

Id.

In another Western Didtrict case, Nightengale v. Director of Revenue, 14 SW. 3d
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(Mo. App. W.D. 2000) the Court found the officer did not have probable cause to arrest for
driving while intoxicated where no evidence was offered regarding the length of delay
between the accident from which driver purportedly fled and her arrest or where she was
and what she was doing when arrested.

The language in these casesis amogt identical to the language found in Hinnah
wherein this Court points out that the officer did not have knowledge of the “recency,
quantity or quaity of the dcohol” on the driver’sbregth. Id. at 619. See also State v.
Liebhart, 707 SW.2d 427 (Mo.App. W.D. 1986), overturning a conviction for driving
while intoxicated based on the lack of any evidence establishing the time or place of
consumption of acohol, even though the officer arrived at the scene of a one car accident,
found one et of tire tracks in the snow leading to the vehicle and found defendant alone
behind the whed.

The Southern Didrict’s decison isaso in conflict with the Western Didtrict’s
recent decison in Verdoorn v. Director of Revenue, — SW.3d —, WD 60784, 2002 WL
31452804 (Mo. App. 2002). Verdoorn overruled prior decisonsin the Western Didrict
and declined to follow decisonsin both the Southern and Eastern digtrict regarding the
improper shifting of the burden of persuasion to the driver after the Director presented a
primafacie case. Although not decided upon probable cause, Verdoorn’s sgnificancein
the case at bar isthe resffirmation that under Section 302.500 RSMo, the Director has the
burden of production to present evidence that the driver was arrested upon probable cause

to believe he was driving whileintoxicated. 1d. at 3. Thisburden isan identica
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requirement under Section 577.041 RSMo.

Hinnah is smilar to the case a bar. Both casesinvolve an officer who encounters a
licensee who is not driving & the time of the initid encounter. Both involve asgnificant or
unknown lapse of time between the aleged driving, and the time the officer makes any
observation of the licensee. Both involve an admission by licensee that he was driving at an
ealier time. Findly, both involve an officer who believed, based on his observations of the
licensee' s demeanor, that there was probable cause to believe licensee was intoxicated.
This Court emphasized the wording of Section 577.041 and the fact that the Director bears
the burden of proof. Hinnah at 620.

Taken to the extreme, the Director’ s attempt to shift the burden to the driver would
mean that after adriver, suspected of being in an accident, isfound at his home or other
location two days afterward and is found to be intoxicated, the driver is subject to arrest for
driving while intoxicated and a license revocation, whether he refuses to submit to a
chemicd test or testsin excess of the legd limit. Obvioudy, when there is an unknown
lapse of time or aknown sgnificant period of time between when the driver was aleged to
have driven and when he isfound in an intoxicated state, evidence must be found by the
officer to establish what the driver was doing between the time he was deriving and then
subsequently found to be intoxicated, otherwise the evidence fails to establish probable
cause. Domsch at 123; Nightengale at 270. The Director failed to meet his burden.

This case was trandferred from the Southern Didtrict with Svanberg v. Director of

Revenue, SC85124, as both involve a Stuation in which adriver left the scene of an
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accident and was found a sgnificant period of time later a another |ocation, having drank
acohal a some point. However what differentiates the two cases to some extent isthat in
this case, there are a ggnificant number of controverted facts.

Firg, the Southern Didtrict in its opinion sets out the reports of officer Schmidt and
Eaton, but acknowledges that officer Schmidt’ s report isirrelevant to whether officer Eaton
had probable cause at the time of arrest because thereis no indication any of what officer
Schmidt learned was communicated to officer Eaton. Howard v. McNeill, 716 SW.2d
912, 915 (Mo.App. E.D.1986). However, when discussing what information was available
to officer Eaton prior to arrest, the court refersto information contained in officer
Schmidt’ s report as facts supporting probable cause to arrest (p. 8).

Moreover, the Southern Didrict indicates that it is " a reasonable inference” that

Officer Eaton knew facts rlevant to whether there was probable cause to arrest for the

crimes of assault and leaving the scene of an accident. Whether there was probable cause

to arrest for some other crimeis absolutely irrdevant to the inquiry in this case. Hinnah

points out that the requirement under Section 577.041 RSMo is that the director show
“Reasonable grounds to believe that the person was driving a motor vehicle whilein an
intoxicated or drugged condition”. Id. at 622. This cannot be interpreted to mean probable
cause to believe any crime occurred.
Controverted Facts
If Officer Schmidt’s report is not consdered, then the only fact cited by the

Director to judtify Talliver's arrest for driving while intoxicated is a purported statement by
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an dleged witness, Wayne Watson, in Officer Eaton’s narrative report. The report states,
“He dso dtated that he was drunk.” Tolliver contends, and the trid judge was free to
believe, that this statement is an admission by Watson that he was in fact intoxicated,
referring to himself and not Talliver. Submission of cases on records adone posesrisks,
including “the inability to explain discrepancies or to rehabilitate ‘witnesses ...” Jarrell v.
Director of Revenue, 41 SW.3d 42, 46 (Mo. App. S.D. 2001).

The Southern Digrict ignored the mandate of Hinnah and Rule 73.01(c) and
subdtituted its own interpretation of the statement instead of interpreting the evidence in
accordance with the result reached. Furthermore, since the officer did not testify, no
clarification of the report was presented at the hearing. In essence, the Southern Didgtrict
argues that the facts are uncontroverted yet chooses the Director’ s interpretation of the
report versus Tolliver’ s interpretation. Since Hinnah holds that the trid court is*“freg”’
draw the conclusion there was no probable cause upon its assessment of the evidence, the
Southern Didrict’s holding cannot stand.

There are dso other unexplained discrepancies. No officer was avallable to explain
the numerous disparitiesin the officer’ s report regarding the times of certain events. In
addition, officer Eaton’s narrative report does indicate that he observed any sign of
impairment or intoxication when he made contact with Mr. Tolliver. The observationson
the first page of the dcohal influence report do not specify when they were noted by the
officer, but Snce he arrested Mr. Tolliver dmost immediately, it is reasonable to assume

they were made after the arrest, which would be consstent with the trid court’s decison
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that there was no probable cause for the arrest. Since no officer testified and explained the
report, it is difficult to understand the Southern Didrict’s conclusion that the evidence was
“uncontroverted”. The Director has the right to call the officer to the stand to explain his
report, but when he chooses to submit on the records instead, he runs the risk of an inability
to explain discrepancies or to rehabilitate ‘witnesses Jarrell at 46. Under Hinnah, the
trid was “freg’ to draw the conclusion regarding witness credibility and that there was no

probable cause for the arrest. 1d. at 622.
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CONCLUSION

Based on the foregoing, there was substantial evidence to support the decision of the
trid court to reingate Tolliver’ s driving privilege and the decison is not againg the weight
of the evidence, nor did the trid court misapply the law; therefore the judgment of the
Southern Didtrict should be reversed and the decision of thetrid court to renstate

Talliver' sdriving privilege should be affirmed.
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